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SUMMARY 

1. This application proposes a new footpath connecting Nobles Rest to the 
town centre. It will be designed to meet the needs of those with mobility 
restrictions and represents an important new amenity delivering 
considerable public benefit. The proposal has been judged against: (1) the 
relevant statutory provisions; (2) the relevant policies in the development 
plan; and (3) all other material considerations, and, subject to completion of 
a bat survey, is recommended for approval.  

RECOMMENDATION 

2. Delegate to the Director (Customer and Commercial Services) authority to 
approve subject to: (a) completion of a bat survey; and (b) conditions.  

DESCRIPTION AND PROPOSAL 

Site description 

3. Nobles Rest is a public park positioned to the north-west of Kendal town 
centre. It is almost completely surrounded by buildings, including a large 
Marks and Spencer supermarket abutting the southern boundary. It is 
currently owned and managed by South Lakeland District Council. The 
Character Appraisal for the Kendal Conservation Area1 describes it as a: 

“ …relatively small and informal, but very pretty urban public park 
created in 1829, that is interspersed and edged by dense mature 
woodland planting along its west side, and more infrequently to its 
north side, where further trees mask the rather constricted connection 
with Maude’s Meadow.” 

4. It also described it as having an:  

“… extensive system of solid pathways as well as some passive 
features such as simple bench seating and covered shelters. Towards 
its centre is a simple commemorative stone and plaque, set within low 
iron railings, that was erected by Mary Ellen Noble in memoriam to her 
husband, local surgeon Samuel Clarke Noble upon his death, and 
which marked the dedication of the park as a gift to the public.  

5. The main access to the park from the town centre is currently via an 
unassuming approach along Maude Street. The entrance is marked by piers 
and gates.  

6. The site of the current application abuts, and partly extends into, the south-
east corner of Nobles Rest. It encompasses a small area of enclosed land 
owned by the District Council situated between Nobles Rest and the rear of 
Library Road Car Park, also owned by the District Council. The application 
site also extends across Nobles Rest itself connecting to one of the existing 
pathways. The boundary of the application site with the car park is currently 
defined by a low wall topped by railings. To Nobles Rest the existing 
boundary is a high stone wall. The enclosed part of the application site 

�����������������������������������������������������������

1 Character Appraisal, Kendal Conservation Area, 05 December 2007  
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contains a stand of trees and dense undergrowth. The land drops by 
approximately 3.5m from the car park into Nobles Rest.  

Proposal 

7. The application proposes a new pedestrian access from Library Road 
connecting to an existing circular path in Nobles Rest. The new access will 
pass through the enclosed area of woodland via new openings in the 
existing boundaries, reusing a former opening in the boundary to the west.  
The access will follow two paths through the trees: a more or less direct line 
incorporating steps to navigate the change in levels, and a more circuitous 
route weaving its way around the trees. The latter will be free of steps and 
accessible to those with mobility restrictions. The paths are to be finished in 
“bound tarmac with precast concrete edgings” to match the existing circular 
path to which it is to be connected.  

8. A single parking space in Library Road Car Park is to be removed to 
facilitate the proposed route.  

9. The Design and Access Statement tells us that: 

The proposal has been welcomed by the Friends of Noble’s Rest and it 
has also been promised grant aid from Kendal Town Council and from 
the South Lakeland Local Important Projects (LIP) scheme – all 
subject, of course, to receiving planning permission. 

HISTORICAL CONTEXT 

10. There is no planning history relevant to this application.  

CONSULTATIONS 

Kendal Town Council  

11. Comments as follows 

No objections. Committee welcome wholeheartedly.  

Natural England 

12. Comments as follows 

Natural England has no comments to make on this application.  

Natural England has not assessed this application for impacts on 
protected species. Natural England has published Standing Advice 
which you can use to assess impacts on protected species or you may 
wish to consult your own ecology services for advice.  

Natural England and the Forestry Commission have also published 
standing advice on ancient woodland and veteran trees which you can 
use to assess any impacts on ancient woodland. 

The lack of comment from Natural England does not imply that there 
are no impacts on the natural environment, but only that the application 
is not likely to result in significant impacts on statutory designated 
nature conservation sites or landscapes. It is for the local planning 
authority to determine whether or not this application is consistent with 
national and local policies on the natural environment. Other bodies 
and individuals may be able to provide information and advice on the 



environmental value of this site and the impacts of the proposal to 
assist the decision making process. We advise LPAs to obtain 
specialist ecological or other environmental advice when determining 
the environmental impacts of development. 

 Cumbria County Council 

Local highway authority 

13. Comments as follows:  

I can confirm that the Highway Authority and Lead Local Flood 
Authority has no objection to the proposed development as it is 
considered that the proposal does not affect the highway nor does it 
increase the flood risk on the site or elsewhere. 

NOTE - Any works within the Highway must be agreed with the 
Highway Authority. 

No works and/or any person performing works on any part of the 
Highway, including Verges, will be permitted, until in receipt of an 
appropriate permit allowing such works. Enquires should be made to 
Cumbria County Councils Streetwork’s team 

South Lakeland District Council 

Specialist - Arboriculture 

14. Comments as follows:  

The applicants have provided some limited tree information for the 
proposed development, but not to the level of detail to base an 
informed decision upon. The path would need to utilise a ‘no dig’ 
construction method to avoid damage to tree roots, and to build up 
from existing ground levels could cause issues with DDA compliance. 
We would need more details for this. 

I envisage that some tree removal will be necessary to facilitate this 
scheme, and as such we will also need a proposal for replacement 
planting on or adjacent to the site. 

Operational Lead for Delivery and Commercial Services 

15. No objection. 

Neighbours 

16. We have received two letters of support, making the following points: 

• The proposal is consistent with the aims of the Friends of Nobles Rest 

• The link would: 

a. Open up this beautiful area to visitors and locals who will not 
have known of its existence  

b. Facilitate a direct connection between Nobles Rest and the 
shopping area, providing a pleasant wheelchair/pushchair 
accessible route  



c. Increase amenity for those visiting the town centre and seeking a 
green space  

d. Develop a neglected part of Nobles Rest  

e. Enhance biodiversity  

RELEVANT PLANNING POLICY  

South Lakeland Core Strategy 

17. The following Core Strategy policies are considered relevant to the 
proposal: 

• CS1.1: Sustainable development principles 

• CS1.2: The development strategy 

• CS2: Kendal Strategy 

• CS8.2: Protection and enhancement of landscape and settlement 
character 

• CS8.4: Biodiversity and geodiversity 

• CS8.6: Historic Environment 

• CS8.3a: Accessing open space, sport and recreation 

• CS8.10: Design 

South Lakeland Land Allocations Development Plan Document 

18. The following Land Allocations DPD policies are considered relevant to the 
proposal: 

• LA1.0:  Presumption in favour of sustainable development 

South Lakeland Development Management Policies Development Plan 
Document (DMDPD) 

19. The following DMDPD policies are considered relevant to the proposal: 

• DM1:  General Requirements for all development 

• DM2: Achieving sustainable high quality design 

• DM3: Historic Environment 

• DM4: Green and Blue Infrastructure, Open Space, Trees and 
Landscaping 

• DM5: Rights of Way and other routes providing pedestrian, cycle and 
equestrian access  

• DM9: Parking Provision, new and loss of car parks 

Other material considerations 

• National Planning Policy Framework 

20. The following sections are considered relevant to this application.  

4.  Decision-making 
8.  Promoting healthy and safe communities 



12.  Achieving well-designed places 
15.  Conserving and enhancing the natural environment 
16 Conserving and enhancing the historic environment 

• Cumbria Development Design Guide 

• Character Appraisal, Kendal Conservation Area, 05 December 2007  

 

ASSESSMENT 

Principle of development 

21. The stated purposes of DMDPD policy DM5 (Rights of Way and other routes 
providing pedestrian, cycle and equestrian access) includes the “creation 
and enhancement of all forms of pedestrian and cycle routes in a safe, 
attractive and connected manner as part of the wider access and green 
infrastructure framework.” The wording of the policy itself states that 
“Proposals should seek to provide pedestrian / cycle links to existing 
routes.” 

22. The current application is consistent with the objectives of this policy. The 
proposal is for a new pedestrian path that will provide a convenient 
additional link between the town centre and Nobles Rest, one of the town’s 
most attractive (and arguably least known) green spaces. The path has also 
been designed to meet the needs of those with mobility restrictions. The 
proposal is supported by all of the submitted representations. 

Character of the area 

23. The application site also lies within Kendal Conservation Area.  

24. Section 72(1) of the Planning (Listed Buildings and Conservation Areas) Act 
1990 states that in determining planning applications in a conservation area 
“special attention shall be paid to the desirability of preserving or enhancing 
the character or appearance of that area.”  

25. This responsibility is mirrored in Core Strategy policy CS8.6 (Historic 
Environment) and DMDPD policy DM3 (Historic Environment).  

26. Government policy on applying the statutory obligation is set out in section 
16 of the NPPF, Conserving and enhancing the historic environment. 
Paragraph 190 of the NPPF requires local planning authorities to identify 
and assess the particular significance of any heritage asset that may be 
affected by a proposal. When considering the impact of a proposed 
development on the significance of a designated heritage asset, paragraph 
193 is clear that great weight should be given to the asset’s conservation. 
This is irrespective of the level of any potential harm to its significance. 

Impact on trees 

27. The principal effect of this proposal on the character or appearance of 
Kendal Conservation Area will come through the impact on trees. The 
significance of the conservation area as a heritage asset owes much to the 
proliferation of trees woven into the fabric of the town.  



28. DMDPD policy DM4 (Green and Blue Infrastructure, Open Space, Trees 
and Landscaping) states: 

New development should positively incorporate new, and protect and 
enhance existing trees* unless there are clear and demonstrable 
reasons why their removal would aid delivery of a better development 
overall. 

29. In this case the enclosed part of the application site contains a small group 
of deciduous trees, described in the submitted Biodiversity Assessment2 as 
“mainly ash, birch and sycamore.” These trees are prominent in immediate 
views, particularly from the point at which Library Road turns sharply in front 
of the small retail unit currently occupied by Hair Hut, but they are less 
significant in wider views, tending to be seen against the backdrop of other 
well-established tree cover in this part of the town.  

30. The submitted Tree Survey and Arboricultural Method Statement3 is explicit 
that “the current proposal […] is to retain all the trees on the site.”  The 
Statement goes on to state that:  

“We hope the shallow digging methods that will be used to construct 
the path and therefore sustain the root protection areas of the retained 
trees will be acceptable and that a condition to this effect can be 
appended if necessary to any approval.” 

And: 

“The ground levels in the area will be altered slightly on the line of the 
path to reduce its slope for ease of use and it is acknowledged that this 
may have an impact on the health and longevity of any tree where the 
level alterations lie within the root protection areas. However, the exact 
line of the path remains to be determined and it is expected that the 
flexibility in deciding the final line will allow any particularly significant 
RPAs [root protection areas] to be completely avoided. Where it is 
necessary to excavate in an RPA the excavations are expected to be 
less than 300mm deep and in these cases they will be carried out by 
appropriately skilled operatives using hand tools and a [pneumatic] 
lance to avoid damage to the roots.” 

31. The Council’s arboriculturist considers that the application lacks detail. He 
believes that a “no dig” approach to construction would be necessary to 
avoid root damage, and he queries whether this would be practical given the 
constrained nature of the site and the need to achieve acceptable gradients 
on the paths. These misgivings have been communicated to the applicants, 
but they are reluctant to commission a more detailed arboricutural impact 
assessment at this stage; they have asked if this matter can be addressed 
by a condition on any planning permission.  

32. Without further information to prove otherwise the Council’s arboriculturist 
considers it likely that most, if not all, of trees directly affected by the 
development would not survive the construction process. However, he also 
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2 Biodiversity Assessment – Phase 1 Habitat Survey Report, January 2020 

3 Tree Survey And Arboricultural Method Statement, January 2020 



considers that even if the line of the path were optimised to reduce the 
impact on trees it is still likely that the group as a whole would lose its 
integrity. Typical of trees in this sort of configuration, individual specimens 
have developed an asymmetric form influenced by growing in close 
proximity to one another. Removing even a limited number of trees in these 
circumstances can be very damaging to the appearance of the group 
overall. Therefore, even in the absence of a more detailed impact 
assessment, it is reasonable to conclude that, one way or another, the 
appearance of the group of trees is likely to be seriously compromised by 
the current proposals. Some individual specimens might survive, but the 
appearance of the group as a whole is likely to be very different. This will 
result in harm to the significance of the conservation area, albeit less than 
substantial harm in the terms established by the NPPF. 

33. Having said that, the Council’s arboriculturist does not consider that the 
circumstances in this case amount to grounds for refusing planning 
permission. He accepts that the existing group of trees contributes positively 
to the immediate character of the area, but also notes that their overall life 
expectancy is severely limited by their constrained growing environment. 
The outlook for the ash trees within the group is even less favourable; they 
are all suffering from Ash Dieback and will need to be removed as soon as 
their deteriorating condition begins to present a safety risk.  Overall, the 
Council’s arboriculturist considers that, notwithstanding the likely short-term 
harm associated with tree loss (some of which is inevitable given the 
condition of the ash trees), the construction of the path opens up an 
important opportunity for new planting (including planting within Nobles 
Rest), with the potential for considerable longer term benefits. On that basis 
he raises no objection to the application.  

34. If, in the overall planning balance, Members draw a similar conclusion then 
a condition is recommended requiring further agreement to a landscaping 
scheme, including new tree planting and retention of existing trees where 
their condition and position relative to the path makes it practicable to do so.  

Biodiversity 

35. DMDPD policy DM4 (Green and Blue Infrastructure, Open Space, Trees 
and Landscaping) expects all development proposals to result in 
environmental net gains for biodiversity, unless it can be demonstrated that 
this is not possible. The policy reflects the government’s position in 
paragraph 170 of the NPPF. 

36. In this case the application is accompanied by a Phase 1 Habitat Survey 
Report, which concludes that “None of the habitats on the site are UK 
Biodiversity Action Plan Habitats and they are all relatively species poor 
examples of their type, already well represented within the boundaries of 
Kendal.” The Survey Report goes on to make a number of 
recommendations for biodiversity enhancements focused around the 
management of existing features and new planting. These enhancements 
can be secured via a planning condition.  

37. There is no protected species survey, and yet the trees clearly have 
potential for bat roosts. The applicants are reluctant to commit to the 



expense of further surveys without an indication as to whether the principle 
of development is acceptable in all other respects and they have asked 
whether this issue can be covered by a condition. It cannot; planning 
authorities have a legal obligation to consider whether bats are likely to be 
affected by a proposed development before permission is granted. 
However, if Members consider that the proposal is acceptable in all other 
respects they could delegate authority to grant planning permission subject 
to: (1) completion of the necessary bat survey(s); and (2) incorporation of 
mitigation measures (if deemed necessary) into conditions. If bats are 
present and there appears to no effective way of mitigating the impact then 
the application will be brought back to Committee for further instructions.   

Loss of parking 

38. To ensure a wide enough approach to the eastern side of the proposed new 
path the application includes removal of a single parking space in Library 
Road Car Park. Library Road Car Park is operated by the District Council.  

39. DMDPD policy DM9 (Parking Provision, new and loss of car parks) expects 
proposals for the loss of car parks (and the construction of new car parks) to 
be judged against 12 criteria. In this case it would be reasonable to 
summarise the key considerations as: the nature of existing accessibility 
standards; the availability of and opportunities for use of public transport; the 
availability of public car parking space in the vicinity; and the impact on the 
road network.  

40. Assessed against these criteria the loss of one space from a total of 52 in 
this particular car park as a whole is not judged significant. This is a town 
centre location which has a significant concentration of public parking 
spaces and which is highly accessible by alternative means of travel. It is 
also noteworthy that the proposal itself is promoting a further opportunity for 
sustainable movement. Neither the local highway authority nor the Council’s 
Operational Lead for Delivery and Commercial Services (in his role 
managing town centre car parks) objects to the application.  

CONCLUSION 

41. The proposal is to create a new path from Library Road into Nobles Rest, an 
enclosed public park positioned to the north west of the town centre. Nobles 
Rest is something of a “hidden gem” and the expectation is that the path will 
encourage increased access from the town centre. It has been designed to 
meet the needs of those with mobility restrictions and is judged to meet the 
expectations of DMDPD policy DM5 (Rights of Way and other routes 
providing pedestrian, cycle and equestrian access). 

42. The site is located within Kendal Conservation Area wherein the local 
planning authority has a statutory duty to pay special attention “to the 
desirability of preserving or enhancing the character or appearance of that 
area.” The path proposed by this application will weave its way through a 
locally prominent group of trees, some of which may well be lost as a 
consequence of the associated ground works. Some of those trees may well 
be lost soon anyway as a consequence of Ash Dieback. Nevertheless, other 
losses stemming from the current proposals alone will cause harm to the 
significance of the conservation area. It would be “less than substantial 



harm” in the terms established by the NPPF. Nevertheless, paragraph 196 
of the NPPF still expects this lower category of harm to be weighed against 
the public benefits of the proposal, and always in the context of giving “great 
weight” to the heritage asset’s conservation.  

43. In this case the public benefits are significant; the proposed path will 
encourage increased pedestrian access to one of the town’s important 
green spaces. And the associated harm is both temporary and reversible. In 
fact the Council’s arboriculturist considers that by seizing opportunities for 
new landscaping the longer term prospects for the significance of the 
conservation area are beneficial. In terms of the local planning authority’s 
statutory duty the proposal will at least preserve the character or 
appearance of the conservation area, and is more likely to enhance it. In so 
doing the proposal also meets the expectations of Core Strategy policy 
CS8.6 (Historic environment) and DMDPD policies DM3 (Historic 
Environment) and, in respect of tree loss, DM4 (Green and Blue 
Infrastructure, Open Space, Trees and Landscaping). 

44. The proposals include clear opportunities for biodiversity enhancements 
associated with the management of existing features and new planting. This 
can be secured by a planning condition, thereby meeting the expectations of 
DMDPD policy DM4 in respect of achieving net gains for biodiversity. There 
is still a need to complete a bat survey and the applicants have committed to 
undertake this before planning permission is granted, if Members are 
minded to support the proposal in all other respects. 

45. To open up the eastern entrance to the new path it is proposed to remove a 
single parking space from the Library Road Car Park. Assessed against the 
criteria in DMDPD policy DM9 (Parking Provision, new and loss of car 
parks) this is judged acceptable. 

RECOMMENDATION 

46. Delegate authority to the Director (Customer and Commercial Services) to 
grant planning permission subject to: 

a. Completion of a bat survey of the trees and the incorporation of 
any necessary mitigation into additional planning conditions. If the 
survey proves that bats are present and that suitable mitigation is 
not possible in the context of the scheme as currently proposed 
then the application will be returned to the Planning Committee 
for further instructions.  

b. the following conditions: 

Condition (1) The development hereby permitted shall be commenced 
before the expiration of THREE YEARS from the date 
hereof. 

Reason  To comply with the requirements of Section 91 of the 
Town and Country Planning Act 1990 as amended by 
Section 51 of the Planning and Compulsory Purchase 
Act 2004. 



Condition (2) The development hereby permitted shall be carried out 
in accordance with the following approved plans: 

• Location Plan, 468/LP01 

• Site Plan as Proposed, 468/SP01D 

• Plans Existing & Proposed, 468/01D 

Reason  For the avoidance of doubt and in the interests of proper 
planning. 

Landscaping 

Condition (3) No development shall commence until a soft 
landscaping scheme has been submitted to, and 
approved in writing by, the local planning authority. The 
scheme shall include details of: (i) planting plans; (ii) 
existing trees to be retained (based upon a further 
arboricultural assessment of the impact of the proposed 
paths); (iii) written specifications and schedules of 
proposed plants noting species, planting sizes and 
proposed numbers/densities; (iv) an implementation 
timetable; and (v) a schedule of landscape maintenance 
proposals for a period of not less than five years from 
the date of completion of the scheme. Thereafter, the 
approved landscaping scheme shall be implemented 
and maintained in accordance with the agreed details 
and timetables. 

Reason  To ensure compliance with: (1) South Lakeland Core 
Strategy policies CS8.6 (Historic Environment) and 
CS8.10 (Design); and (2) policies DM1 (General 
Requirements for all development), DM2 (Achieving 
Sustainable High Quality Design), DM3 (Historic 
Environment) and DM4 (Green and Blue Infrastructure 
and Open Space) of the South Lakeland Development 
Management Policies Development Plan Document. 

Biodiversity 

Condition (4) 
No development shall commence until a scheme 
demonstrating an environmental net gain in biodiversity 
associated with the proposed development, including 
management proposals for the lifetime of the 
development, has been submitted to, and approved in 
writing by the local planning authority. The scheme must 
be prepared in the context of the relevant advice in the 
Government’s Planning Practice Guidance and any 
other relevant best practice, and must incorporate the 
“Measures to enhance biodiversity” contained within the 
BIODIVERSITY ASSESSMENT – PHASE 1 HABITAT 



SURVEY REPORT, January 2020. Thereafter, the site 
shall be implemented and maintained in accordance with 
the approved scheme. 

Reason  To meet the requirements of: (1) policy DM4 (Green and 
Blue Infrastructure, Open Space, Trees and 
Landscaping) of the of the South Lakeland Development 
Management Policies Development Plan Document; (2) 
paragraph 170 of the National Planning Policy 
Framework.; and (3) section 40 of the Natural 
Environment and Rural Communities Act 2006. 
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